


Case 202100622 – Datagrid – Taylors Road (Southland) - Page 2 of 11 

5. The Applicant intends for the Datagrid to be part of a system and network of data
conveyance by linking to terrestrial cables and potentially the new proposed trans-
Tasman and domestic subsea cable system (Hawaiki Nui). The Applicant proposes
to operate a network for the purposes of telecommunication2 as defined in the
Telecommunications Act 20013 and will therefore fall within the definition of
"network utility operator" under the RMA.4

6. The Applicant submits that it is in the process of making an application to become
a RA5 and believes that there is a reasonable chance of success. The process is
likely to take six to nine months, and a decision is expected by March 2024.
Regional resource consents may also be needed from Southland Regional Council.

7. The Applicant has advised that it has lodged its application for RA status and this
is being processed by the Ministry for the Environment (MFE) currently. MFE has
requested some further information from the Applicant in respect of its application
and this will be provided by 29 May 2023. The Applicant considers that there is a
reasonable chance of success.  DLA Piper (the Applicant's advisers) have had
considerable experience with lodging applications with MFE for RA status.  We are
not aware of any information or circumstances to suggest that the application would
not be successful.

8. The Applicant wishes to use the designation process in lieu of the land use consent
because the National Policy Statement for Highly Productive Land 2022 (NPS-
HPL)6 has implications for the establishment of Datagrid. The NPS-HPL applies to
and constraints the ability for highly productive land to be inappropriately used or
developed. A large proportion of the Land falls within the definition of highly
productive land.

9. In October 2022 the Applicant applied for resource consent with Southland District
Council (SDC) for the establishment of Datagrid.  While the resource consent
application has been accepted by the SDC, it has since been put on hold. SDC has
also advised that there is a high likelihood that the application will be publicly
notified.

10. The Applicant has also advised that it is also not able to submit the building consent
application until the resource consent has been completed. This is because the
terms of the resource consent will affect the nature of construction, and will
therefore affect the content of the building consent application.

Variation sought 

11. The Applicant seeks to vary the conditions of consent by extending the milestones
as follows:

(a) special condition 1 by one year from 30 June 2023 to 30 June 2024.

(b) special condition 2 by one year and six months from 31 January 2024 to 30 July
2025.

2 Although the Datagrid may fall within the definition of ‘telecommunication services’ under the Telecommunications 
(Interception Capability and Security) Act 2013, section 20A of the Overseas Investment Act 2005 (mandatory national 
interest) does not capture the establishment of a business, or land or property where it is being acquired for the purpose 
of establishing a business. 
3 In all material respects, the Telecommunications (Interception Capability and Security) Act 2013 replicates the definition 
of ‘telecommunication’ from the Telecommunications Act 2001. 
4 Section 166 of the RMA.  
5 The Applicant intends to apply for network operator status under sections 102-105 of the Telecommunications Act 2001, 
and to become a requiring authority under section 167 of the RMA on the basis that Datagrid is a network utility operator 
as defined by section 166 of the RMA, being a person who "operates or proposes to operate a network for the purpose 
of— telecommunication as defined in section 5 of the Telecommunications Act 2001". 
6 Commenced on 17 October 2022. Highly productive land is land that: (a) is zoned rural or rural production in the relevant 
district plan; and has a Land Use Capability (LUC) class of 1, 2 or 3. 
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(c) special condition 3 requiring commencement of construction by one year and
three months from 30 June 2024 to 30 September 2025, and completing
construction and beginning operation of the Datagrid by six months from 1
January 2027 to 30 June 2027.

Steps taken since Original Consent 

12. The Applicant has submitted that it has taken some steps since the acquisition of
the Land. This includes engaging a project development team in July 2022 to work
on the regulatory consents and project plans. The Applicant has also requested
proposals for design services in July 2022. The application for resource consent to
the SDC was filed in October 2022.

13. The Applicant will confirm these in its first report due to be submitted to LINZ by 30
October 2024. This is the first of four annual reporting dates. The Applicant expects
to complete the following milestones within the next 12 months:

(a) applying for RA status (as set out above);
(b) completing site investigations;
(c) advancing the concept design, subject to consent conditions;
(d) assuming that the application for RA status is successful, lodging a notice of

requirement for designation for the establishment of the Datagrid; and
(e) lodging a resource consent application with Southland Regional Council for

regional resource consents (if required).

14. We expect the Applicant to report on its progress on the above milestones in its
report due to be submitted by 30 October 2024.

B. How to approach the decision

15. Section 27 of the Overseas Investment Act 2005 (Act) provides that conditions of
consent may be:

(a)  varied with the agreement of the Consent Holder, or

(b)  revoked.

16. Conditions which the Act required to be imposed (for example in relation to
residential outcomes) may be varied but may not be revoked.

17. The Act does not spell out what the decision-maker must take into account in
considering whether to vary a consent. Applying general principles of administrative
law, the discretionary power should be exercised reasonably, and consistently with
the purpose of the Act:

3 Purpose 

(1) The purpose of this Act is to acknowledge that it is a privilege for
overseas persons to own or control sensitive New Zealand assets
by—

(a) requiring overseas investments in those assets, before
being made, to meet criteria for consent; and

(b) imposing conditions on those overseas investments.

(2) This Act also has the purpose of managing certain risks, such as
national security and public order risks, associated with
transactions by overseas persons.
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C. Our assessment 

18. We accept the Applicant’s reasons for the need for a variation and consider the 
variation to be reasonable in the circumstances. 

(a) The variation applied for appears reasonable and is consistent with the 
purpose of the Act. 

(b) The changes do not affect the criteria considered under the original consent 
(they provide further time for the Applicant to comply with special conditions). 

19. We consider this variation provides the Applicant sufficient time to lodge 
applications and obtain consents under the RMA and the Building Act, and 
commence and complete construction of the Datagrid. The Applicant will be 
required to provide reporting each year between 30 October 2024 to 30 October 
2027 to update us on progress towards compliance with special conditions 1 to 3. 

20. We also consider that the introduction of the NPS-HPL, which prevents the 
Applicant from being able to comply with the Original Consent conditions, was 
outside the Applicant's control.  This change could not have been reasonably 
anticipated at the time the Applicant applied for the Original Consent.  The 
Applicant submits, and we accept, that it remains committed to establish the 
Datagrid and would like to complete the project as soon as possible. 

D. Recommendation 

21. We recommend that the conditions of consent be varied as set out in Attachment 
1 with the varied milestones appearing in red ink with strike outs. 

E. Decision 

22. I agree to vary the conditions of the Consent as set out in Attachment 1. 

 

 

__________________________ 

Andrew Wells 
Principal Advisor 
Overseas Investment, LINZ 
Date:   25 May 2023    
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Market the Land: instruct a licensed real estate agent to 
actively market the Land for sale on the open market. 

Within six weeks of the 
date of our notice. 

Dispose of the Land: dispose of the Land to a third party 
who is not your associate.   

Within six months of our 
notice. 

Offer without reserve: if you have not disposed of the 
Land within six months of our notice, offer the Land for 
sale by auction or tender without a reserve price or 
minimum bid and dispose of the Land. 

Within nine months of 
our notice. 

Report to us about marketing: tell us in writing about 
marketing activities undertaken and offers received for the 
Land. 

By the last day of every 
March, June, 
September and 
December after our 
notice or at any other 
time we require. 

Report disposal to us: send us, in writing, evidence  

(a) that you have disposed of the Land, 

(b) of disposal (including copies of sale and 
purchase agreements, settlement statements 
and titles showing the purchaser as registered 
proprietor), 

(c) the purchaser is not your associate. 

Within one month after 
the Land has been 
disposed of. 

 

Reporting conditions 

We need information from you about how your Investment Plan is tracking so we can 
monitor your progress against the Conditions and so we can measure the benefits you 
have brought to New Zealand through your investment.  

You must lodge reports.  They must: 

1. be sent to oiomonitoring@linz.govt.nz by these dates: 

(a) Year one: 30 July 2023 

(b) Year one two: 30 October July 2024 

(c) Year two three: 30 October July 2025 

(d) Year three four: 30 October July 2026 

(e) Year four five: 30 October July 2027  

2. contain information about: 

(a) your progress in implementing the special conditions; 

(b) your progress in procuring a contractor to build the Datagrid; 

(c) the amount, broken down, invested for development purposes; and 

(d) the number of FTE employees and contractors, including their salaries. 
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3. follow the format of the template report published on our website at 
https://oio.linz.govt.nz/oio-consent-monitoring. 

4. If requested in writing by the OIO, the Consent Holder(s) must provide a written 
report within 20 working days (or such other timeframe as specified) on any 
matter relating to its compliance with: 

(a) the representations and plans made or submitted in support of the application 
and notified by the regulator as having been taken into account when the 
content was granted or 

(b) the conditions of this consent.  
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