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[bookmark: _Toc179979866]Introduction
It has been six years since the current Authority and Identity Requirements for E-Dealing Standard 2018 (2018 Standard) and Authority and Identity Requirements for E-Dealing Guideline 2018 (2018 Guideline) were introduced.  
During that time, COVID-19 restrictions impacted on practitioners’ abilities to meet with clients face-to-face to obtain authority and confirm identity.  In response to those new challenges, we published the Authority and Identity Requirements and Electronic Signing of Documents Interim Guideline 2020 (Interim Guideline). This extended the scope for practitioners to use audio-visual technology to remotely obtain authority and confirm identity when either the practitioner or their client was in isolation, including for new clients.  The Interim Guideline also set out the legal framework for the use of electronic signatures.  We heard from the profession that they would like these interim arrangements to be adopted permanently.  
We undertook a review of the 2018 Standard and 2018 Guideline.  The purpose of the review was to refresh the 2018 Standard and 2018 Guideline and set new standards and guidance that will enable practitioners and their trusted colleagues to safely:
rely on authority and instruction forms that have been signed using an electronic signature, and 
confirm the identity of both new and existing clients using audio-visual technology. 
The purpose of this paper is to set out the key changes and explain the reasons for our decisions.

[bookmark: _Toc179979867]Background
When lodging electronic instruments, practitioners give certifications in accordance with section 27 of the Land Transfer Act 2017 and regulation 7(3)(a) and (b) of the Land Transfer Regulations 2018 as to client authority and identity.  
The 2018 Standard set requirements that, if met, will satisfy a practitioner’s certification obligations as to authority and identity.  The 2018 Guideline provided guidance on how the requirements can be met.
The Registrar-General of Land (Registrar) has the power to set standards under section 236 of the Land Transfer Act 2017.



[bookmark: _Toc179979868]Stakeholder Engagement / Consultation
In October 2023 the Registrar engaged with key stakeholders and invited submissions on initial drafts of the revised Authority and Identity Requirements for E-Dealing Standard and Authority and Identity Requirements for E-Dealing Guideline.  We received submissions from 4 of the 5 stakeholders.
In April 2024 the Registrar opened public consultation on the revised Authority and Identity Requirements for E-Dealing Standard and Authority and Identity Requirements for E-Dealing Guideline.  We received submissions from 6 law firms and 1 individual.
Feedback from both stakeholder engagement and public consultation indicates broad support for the changes.

[bookmark: _Toc179979869]Analysis
While largely in keeping with current practice, the revised Standard and Guideline propose some changes and incorporate key elements of the interim guidance regarding the use of audio-visual technology.  In some areas where existing practices were retained, we have provided more guidance to clarify expectations and respond to common questions and concerns. These changes include: 
removing jargon and complexity including unnecessary terms and arbitrary timeframes within which expired or retained photo ID could be used
more clearly distinguishing between confirmation of identity for new clients from confirmation of identity for existing clients to improve usability, and
updating guidance on the triggers that may indicate a transaction is high risk.
We have carefully considered all the feedback and submissions we received during the consultation process. We consider it appropriate to make the following changes in response to submissions as set out below. A complete summary of submissions and our responses is set out in Appendix 1.  
A&I forms and other forms of authority – clause 4 
We refreshed the existing guidance and included more guidance on acceptable forms of authority for institutional chargeholders.
Submission
One suggested the situations where an institutional chargeholder can use a letter of instruction either not be exhaustive or transfer power of sale be added to the list.

Decision and reason
We decided to update clause 4 to show that any instrument to which an institutional chargeholder is a party may be authorised by a letter of instruction.  This aligns the guidance with current practice.  
We have also included at clause 4 that a signed paper discharge instrument from a public corporate is an acceptable form of authority.  This aligns the guidance with current practice.
Reconciling name discrepancies – clause 16
Where the client’s name that is recorded on the record of title differs from the name recorded on their photo ID and/or connecting document, the practitioner must retain evidence that reconciles the discrepancy.
Submissions 
Two submissions noted that a statutory declaration from the client is unnecessary if the reason for the name discrepancy is self-explanatory from the other evidence provided.
One submission noted that it is unnecessary and, in some cases, impossible to obtain an original NZ government-issued certificate. A certified copy should be sufficient.
One submission suggested the guideline does not appear to cover a registered company changing its name. 
Decisions and reasons
We decided to update clause 16 to clarify:
only one of the forms of document listed is necessary to reconcile a name discrepancy, and
a certified copy of a NZ government-issued certificate is sufficient.
This aligns with current practice.
We decided no change is necessary to cover the situation where a company has changed its name.  This is because clause 16 relates to matching an individual’s name as it is recorded on the record of title with their identity documents. Corporate changes of name are dealt with in the Applications to Correct or Change Names in the Register Guideline 2018 – LINZ G 20780.


High risk transactions – clause 17
We proposed some changes to the conditions that will make a transfer, mortgage, or application to correct or change a name, a high risk transaction.
Submissions
One submission noted that the requirement to take steps to confirm identity and mitigate risk were steps on both fronts and suggested this should be ‘and/or’ with the relevant option being dependent on the risk/concern.
Two submissions raised that the trigger for high risk should not apply where a practitioner is acting for a client who is purchasing a new property and granting a mortgage at the same time as these are standard day-to-day transactions that are not high risk.
One submission asked to clarify what is meant by “…further reasonable steps must be taken to independently confirm the identity of the client…” and whether ‘independently’ meant using two methods to verify identity, or two documents, or something else. 
One submission suggested the prompt “Is this transaction high risk?” in the Landonline A&I forms be amended to reflect what is in the Draft Guidelines as that prompt often causes confusion between “high risk” transactions and the need to obtain a connecting document.
Decisions and reasons
We updated the wording from ‘…and mitigate risk’ to ‘…and confirm the veracity of the transaction’.  This aligns with clause 12 of the Standard and the examples of reasonable steps in clauses 17.1 and 17.2 of the Guideline.
We updated clause 17.1 (and clause 15) to clarify that a mortgage is not high risk if the practitioner is acting for a client who is both purchasing a new property and granting a mortgage at the same time.  This is consistent with current practice.  We also updated clause 10(2) of the Standard to clarify that a connecting document is not required in this situation.
 ‘Independently’ in this context means taking steps to confirm for yourself that the person is who they claim to be as opposed to relying solely on the information the person has provided to you.  Some examples of these are set out in clauses 17.1 and 17.2.
In our view, no further wording changes are required to the Landonline A&I forms.  The A&I forms in New Landonline have recently been updated in anticipation of this guidance. 
More broadly we have made some editorial changes to ensure the definition of ‘high risk transaction’ is consistent across the Standard and Guideline, and to clarify some of the commentary on high risk transactions. 

Electronic signatures – clause 6
We proposed that an Authority and Instruction form can be signed by the person giving authority using an electronic signature if the signature is compliant with s226, s227 and s228(1) of the Contract and Commercial Law Act 2017 (CCLA).
Submissions
One submission suggested that electronic signing be permitted, for example by inserting an image signature or e-signature created by drawing on a touchscreen, so long as the practitioner or their trusted colleague can see the signatory apply the signature in an in-person or remote witnessing session and can confirm their identity.
Decision and reason
We have largely retained the guidance at clause 6 of the Guideline.  A signature that has been inserted as an image or created by drawing on a touchscreen cannot be presumed to be reliable as it is unlikely to meet the criteria set out in s228(1) CCLA.
We have updated clause 6 to clarify that an A&I form can be signed and witnessed using electronic signatures.  This aligns with current practice.
Confirming identity using audio-visual link (AVL) – clauses 9.3 and 10.3
To extend the scope for the use of AVL beyond existing clients, we proposed that a practitioner or their trusted colleague may also use AVL to confirm the identity of new clients if, prior to acting on the transaction, the practitioner or trusted colleague has verified the identity of the new client for AML/CFT Act purposes.  Guidance was provided on the steps that should be taken to confirm the identity of the client and keep a record of the AVL session.  Guidance was also provided on when confirmation of identity by AVL should not be continued.
Submissions
We received the following submissions:
One submitter asked to clarify what is meant by ‘prior to acting on the transaction’ (clause 9.3).
One submitter was concerned that the guidance not to continue confirmation of identity by AVL if there is ‘reason to believe what they are viewing on screen could have been manipulated or generated through the use of Artificial Intelligence’ put a significant burden on practitioners, and suggested LINZ provide guidance and training (clause 9.3). 
One submitter suggested LINZ provide a standardised remote witnessing certificate practitioners can use to keep a record of the AVL session (clauses 9.3 and 10.3).

Decision and reasons
We have largely retained the guidance at clause 9.3 of the Guideline.
It is our view the guidance in clause 9.3 is clear however, we have decided to remove the wording ‘prior to acting on the transaction’ because the wording is unnecessary.
Regarding the suggestions to provide further resources and training for remote witnessing and artificial intelligence, we agree some guidance and training would be helpful.  As AI-related risks associated with online interactions with clients are not confined to authority and identity confirmation requirements for conveyancing transactions, providing further education and guidance on these matters is best led by industry and the relevant professional bodies. LINZ is keen to engage further with such stakeholders on these matters.   
Practitioners who are not comfortable taking responsibility for managing the risks associated with using AVL in the context of conveyancing work do have the option of meeting clients in person and should do so if they have any concerns in that regard. 

[bookmark: _Toc179979870]Conclusion
The Registrar will now:
set the Authority and Identity Requirements for E-Dealing Standard 2024 and the Authority and Identity Requirements for E-Dealing Guideline 2024, and
revoke the Authority and Identity Requirements for E-Dealing and Electronic Signing of Documents Interim Guideline 2020,
both of which take effect from 23 October 2023. 
The Authority and Identity Requirements for E-Dealing Standard 2024 – LINZ S 01308 supercedes the Authority and Identity Requirements for E-Dealing Standard 2018 – LINZS20018 published on 11 October 2018.
The Authority and Identity Requirements for E-Dealing Guideline 2024 – LINZ OP G 01309 supercedes the Authority and Identity Requirements for E-Dealing Guideline 2018 – LINZ G 20775 published on 12 November 2018 (and updated on 10 September 2021) and the Authority and Identity Requirements and Electronic Signing of Documents Interim Guideline 2020 – LINZ OP G 01247 published on 30 March 2020 (and updated on 29 October 2021 and 27 September 2022).
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[bookmark: _Toc179979872]Submissions on draft Authority and Identity Requirements for E-Dealing Standard 2024
	Clause
	Title
	Summary of submissions
	LINZ response

	5
	Authority and legal capacity
	We note that the Standard refers to requirements to:
· obtain written authority
· take reasonable steps to ensure the party has legal capacity to give authority, and
· take reasonable steps to confirm the party’s identity,
none of which specifically require anyone to watch a person sign an A&I form (we note that signing an A&I form is not always needed, but other than mortgage discharges, the vast majority of day-to-day transactions are A&I form transactions).  
	If written authority is required, it necessarily follows that witnessing is generally needed in order to establish that the authority was indeed signed by the person who it purports to have been given by, hence the related aspects of our guidance.  

	7
	Delegates
	Suggest that Delegates in clause 7 be extended to Chartered Accountants and their staff.  This would then enable a party, often an accountant acting as a trustee/director, to have their signature witnessed and ID verified by a member of their staff or a fellow chartered accountant.  This would still be subject to the usual care and responsibility falling on the lawyer to determine in each case if this was appropriate.
	No change made.  
A chartered accountant is a person the Registrar-General of Land has confirmed is acceptable as per cl 7(1)(d) of the Standard and cl 12.3 of the Guideline.
Where a chartered accountant is signing an A&I form, a practitioner may be able to rely on a fellow chartered accountant or a staff member to witness the A&I form so long as the practitioner is satisfied the delegate is suitable (as set out in cl 12.2 of the Guideline) and, in the case of the staff member, records a file note (as set out in cl 12.5 of the Guideline).  
Note we have added ‘lawyer’ and ‘conveyancing practitioner’ to the terms and definitions at cl 4.





[bookmark: _Toc179979873]Submissions on draft Authority and Identity Requirements for E-Dealing Guideline 2024
	Clause
	Title
	Summary of submissions
	LINZ response

	-
	Terms and definitions
	Definition of Public Corporate and Trusted Referee
Clarification wanted on whether:
· a wholly owned subsidiary means a wholly owned subsidiary at any level, and
· it was intended that those companies that would otherwise be considered ‘council-controlled organisations’ are excluded due to the effect of s6(4)(a) and (b) of the Local Government Act 2002.
Suggestion to add a new term and definition for ‘subsidiary’.
Suggestion to include ‘Conveyancing Practitioners’ to the definition of Trusted Referee.
	No change made to the definition of ‘Public corporate’ or to add a new term and definition for ‘subsidiary’ to maintain consistency with the PLS Guidelines. 
A ‘wholly owned subsidiary’ does not mean ‘at any level’ as this becomes once removed, or more, from the parent company listed on the NZ stock exchange. 
Regarding ‘council controlled organisations’, those companies excluded under ss 6(4)(a) and (b) of the Local Government Act 2002 should complete a private corporate A&I form.
We have added ‘a New Zealand conveyancing practitioner’ to the list of overseas delegates at cl 12.4.
Note, more broadly we have made some editorial changes to the definitions to ensure consistency across the Standard and Guideline.

	2
	Authority 
	Clause 2.1.2 Authority from a public corporate
Suggestion to provide further guidance on the further steps practitioners should take to manage any potential risk.
	Clause 2.1.2 is updated.

	
	
	Clause 2.2 Authority under a power of attorney
Suggestion to clarify that an A&I form is not a deed for the purposes of the Property Law Act 2007 and the power of attorney does not need to be in deed form.
	No change made.  As per the Registrar-General of Land's practice notes on powers of attorney - an A&I form, once executed, has the effect of a deed, Thorn v United Steel Ltd, [2017] NZHC 1865.  

	4
	A&I forms and other forms of authority
	See Analysis.
	See Analysis.


	5
	Witnessing A&I forms
	Suggestion to include further guidance on what steps practitioners can take to check whether a trusted colleague, delegate or alternative delegate is a relative or lives at the same address.
	No change made.  An element of common sense and judgment is required i.e. avoid relatives and rely on a delegate who is independent.
Note, we made minor changes to the guidance at cl 12.5 regarding the reasonable steps practitioners can take to satisfy themselves an alternative delegate meets the requirements.

	6
	Electronic signatures
	See Analysis.
	See Analysis.


	8
	Defining parties
	Clarification wanted on what is meant by ‘acted in relation to a transaction under the Act’ (used in cl 8.1 and 8.2).
	No change made.  An element of common sense and judgment is required as to whether the practitioner is satisfied there is a pre-existing lawyer/client relationship. 

	9
	Confirmation of identity for a new client
	See Analysis re: confirmation of identity using AVL.
	See Analysis re: confirmation of identity using AVL.

	10
	Confirmation of identity for an existing client
	For existing clients that are known to the practitioner (or staff) and where the client’s current ID is held on file, signing of A&I forms may be completed by secure electronic method (provided that two factor corroboration procedures are in place for the secure signing method).  Video conferencing is not necessary where they are very well-known clients, and the practitioner would need to use their discretion in each case.
	No change made.  In all cases, the signing of the A&I form must be witnessed and confirmation of identity completed, either face to face or using AVL.

	
	
	Clause 10.1 Acceptable photo ID
Typo in second sentence – ‘new client’ should read ‘existing client’.
	Clause 10.1 is updated to correct the typo.

	
	
	Clause 10.2 Face to face
Are there requirements regarding a retained copy of acceptable photo ID? Does it need to be certified?
Suggestion that guidance and A&I forms be updated to more accurately reflect the situation where the practitioner has personally confirmed the identity of the client and sighted their ID vs confirming identity of the client when relying on ID on a retained copy of ID.
The Standard does not require anyone to watch a person sign an A&I form.
	There is no LINZ requirement for the retained copy to be certified a true copy of the original.
No change made to differentiate between sighting an ID and relying on a retained copy.  We have noted this for future A&I form changes.
If written authority is required it necessarily follows that witnessing is generally needed in order to establish that the authority was indeed signed by the person who it purports to have been given by, hence the related aspects of our guidance.  

	
	
	Clause 10.3 AVL for existing clients
See Analysis re: confirmation of identity using AVL.
	See Analysis re: confirmation of identity using AVL.

	11
	Confirmation of identity for a non-client party
	Suggestion to make clear that practitioners can rely on an A&I form signed by a non-client party that has been properly witnessed by that party’s own law firm.
	No change made.  The practitioner may rely on a delegate in these situations and the guidance at cl 12 applies.

	12
	Delegates
	Clause 12.4 Overseas delegates
Typo in last bullet point – “Notary Public” should read “Commonwealth representative”
	Clause 12.4 is updated to correct the typo. 
Note, ‘a New Zealand conveyancing practitioner’ is added to the list of overseas delegates.

	
	
	Clause 12.5 Alternative delegates
Suggestion that a risk-based approach be taken, where it is made clear that the persons referred to in cl 12.3 and 12.4 are preferred but that a practitioner may rely on an alternative delegate if the practitioner records a file note setting out why they have done so and why they think they can reasonably rely on that person.
Suggestion to provide further guidance on steps practitioners can take to satisfy themselves an alternative delegate meets the requirements.
	The headings at cl 12.3 and 12.4 have been updated to show these are preferred delegates. 
We have updated the guidance on reasonable steps.


	13
	Acceptable photo ID
	Suggestion to include a Kiwi Access Card as an acceptable form of ID, and an Australian Driver’s Licence as an alternative form of ID.
Clarification wanted:
· that where the date of birth, date of issue and date of expiry are apparent on the face of the ID document that translation is not required, and
· as to what “independently translated” means and whether an internet-based translation service is acceptable for the practitioner to rely on.
	No changes made to preferred forms of ID or alternative forms of ID.
No change made to overseas ID as the practitioner will need to apply an element of judgment. In this context, ‘independently translated’ means by a reputable source and someone other than the person whose identity is being verified.  We have provided an example at cl 13.3.

	15
	Connecting the client to the property
	Suggestion to amend cl 15 (and cl 17) to make clear that the obligation to obtain a connecting document does not apply where a practitioner is acting for a client who is purchasing a new property and granting a mortgage at the same time.
	Clause 15 (and cl 17) is updated.  
Note we have also updated clause 10(2) of the Standard to show that a connecting document is not required in this situation.

	16 
	Reconciling name discrepancies
	See Analysis.
	See Analysis.


	17
	High risk transactions
	See Analysis.
	See Analysis.


	-
	Retention of evidence
	Clarification wanted for the last sentence – is it intended to state that LTTS statements must be retained for IRD purposes but not for the purposes of the appropriate LINZ Standard?
	Paragraph is updated.

	
	General comments
	If the intention of the Guideline is to ensure a robust compliance system in each legal firm in an increasingly more complicated tech driven world, some degree of clarity and detail would go a long way to achieving this. The Guideline should link to the RGL’s Statutory and evidentiary requirements information, and that information should be as complete as possible (e.g. adding in information such as for a mortgage from ANZ, if the instruction is not signed, then the covering ANZ email to the firm’s secure address should be part of the documentation retained to satisfy the evidentiary requirements).
	On the LINZ website we will link the Guideline to the Certification of Electronic Instruments (Statutory and Evidentiary Requirements) Standard 2018 – LINZ S 20012.  We will soon be reviewing this Standard and will consider these comments as part of that review.

	
	
	We note that certain aspects of the New Zealand Law Society Property Law Section Guidelines (e.g., Guidelines 6.44 – 6.46) will need review and updating to be consistent with the changes (if implemented) in the Draft Guidelines, especially to align with the new remote witnessing provisions.
	Noted.

	
	
	We suggest including some guidance that if an A&I form contains:
a) an error (e.g., a typo), or
b) a matter that requires updating (e.g., a large subdivision where the final list of lots to be transferred has changed after the client has signed the A&I form); 
it should be acceptable for the certifying lawyer to rely on the client’s written authorisation (to be held with the A&I form), such as an email, to register the instrument in the corrected / amended form.
We also suggest LINZ consider whether there should be circumstances where the client’s written authority is not required if the amendment to the A&I form is to correct an obvious and minor error or an immaterial change or omission.
	No change made.

	
	
	I have reviewed the draft Authority and Identity Requirements for E-Dealing Standard and the Authority and Identity Requirements for E-Dealing Guideline and generally consider these provide a modern, understandable set of rules for signing and certifying A&Is and identifying clients for e-dealing purposes that reflects the new electronic & AML/CFT world we live in.
	Noted.

	
	
	We generally agree with the overall content of both documents, in particular the changes to broaden the scope for remote witnessing of A&I forms by a person other than the Conveyancing Practitioner.
	Noted.
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