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Assessment of the Application

11. While our provisional recommendation is to grant consent, we consider this application
to be finely balanced. There are good character matters (paragraphs 28-51) that
require consideration by the decision maker. These matters are summarised below.

Good character

12. We are aware of a number of matters that are relevant to the good character of the
individuais with control of the relevant overseas person:

(a) InJanuary 2019, Lactalis recalled batches of milk powder produced in a Spanish
factory due to the risk of salmonella contamination.

(b) In November 2018, Lactalis was fined €500,000 for a factory polluting a river in
Saint-Just-de-Claix in south-east France.

(¢) In December 2017, a milk powder factory in Craon (north-west France) had a
salmonella contamination event during which 35 children were taken to hospital.

(d) In 2015, two entities as part of a joint venture between Lactalis and Nestlé were
initially fined €56.1 million and €4 million respectively (reduced on appeal in
2017 to €40.5 million and €2.9 million respectively) by the French competition
authority for price fixing supermarket own-brand yoghurt and dairy products.
Ten other dairy companies were also fined, with the total fines amounting to
€193 million.

(e) In 2015, two entities owned by Lactalis were fined €11.6 million and €10.2
million respectively by the Spanish competition authority for colluding with other
dairy companies for the price of milk. Ten other dairy companies were also
fined, with the total fines amounting to €88.6 million.

(f) In 2011, lLactalis acquired 83% of Parmalat. In 2012, Lactalis sold Lactalis
American Group to Parmalat at a price that exceeded the true value. The sale
was approved by the Parmalat board of directors.

(g) In 2012 Parmalat was fined €60,000 by an Italian authority for failing to meet
its reporting obligations on its relationship with its controlling sharehoider B.S.A.

(h) The Applicant’s parent company (B.S.A.) has failed to publish its annual financial
accounts in France since 2000 (a legal obligation) and is paying fines for this
ongoing failure.

(i)  Allegations regarding the tax structure of companies involving the registration of
companies in different countries to obtain more favourable tax conditions.

13. While we consider these matters do not prevent a finding that the individuals with
control of the relevant overseas person are of good character, we are aware that they
require consideration as it is finely balanced. See paragraphs 28-51 for more detail.

Report and Guidance

14, We have made some small alterations to the usual format of this covering
memorandum to reflect the finely balanced nature of this application.

15. Please see Appendix 2 for guidance about how to apply the Overseas Investment Act
2005.
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9. New Zealand New Milk Brands Holdings Limited (yet to be incorporated) is a
holding company that is the vendor of all of the shares in New Zealand New
Milk Trading Limited.

Reasons for Sale

10. Aspen decided to divest all of the regional components comprising its
nutritionals business to enable it to solely focus on its pharmaceuticals
business.

B —

Sensitive Assets

12. The Investment is an overseas investment in significant business assets only.

Who is making the Investment

Applicant
Who the Applicant is

13. The Applicant is a company registered in Belgium, and is part of the Lactalis
dairy company, which is one of the largest dairy products groups in the world.

14, Lactalis is a multinational dairy products company based in Laval, France which
produces a variety of dairy products, including yoghurt, butter, cheese, milk
powder, baby formula, and milk drinks.

15. Lactalis employs approximately 80,000 people and owns 246 industrial plants in
49 different countries. In 2017 Lactalis had a book value of approximately €3.3
billion with gross revenue of approximately €5.4 billion.

Who owns the Applicant

16. The Applicant is almost entirely (99.99%) owned by B.S.A. ("BSA"), which is a
company incorporated in France on 10 August 1977,







Relevant Overseas Person
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21. We have determined that the ‘relevant overseas person’ is (collectively):

Entity

Relationship

B.S.A. International

Applicant and parent company
of the acquiring entity

B.S.A.

Parent company of the Applicant

Sanulac Oceania Pty Ltd

Acquiring entity and subsidiary
company of the Applicant

I

Individuals with Control

22. We have determined that the ‘individuals

overseas person’ are:

with control of the relevant

Individual

Role

i

Does the Applicant meet the Investor Test criteria?

Business Experience s18(1)(a)

succeeds.

The relevant overseas person, or the individuals with control of the relevant overseas person, must
have business experience and acumen relevant to the overseas investment. There is considerable
flexibility in determining what is relevant and more or less specific expertise may be required
depending on the nature of the investment. Business experience and acumen that contributes to an
investment's success may be treated as relevant even though the investor may have to supplement
its experience and acumen by utilising the experience and acumen of others to ensure the investment

23. The Investment is the acquisition of companies that manufacture and export

powdered milk formula.







30.

31.
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For completeness, it is noted that the Applicant is seeking consent to acquire
significant business assets and not sensitive land. Therefore, the Applicant is
not required to demonstrate the Investment will, or is likely to, benefit New
Zealand or that that benefit will be, or is likely to be, substantial and
identifiable (a requirement of section 16(1)(e)(ii)-(iii) of the Act'). Accordingly,
the decision of Tiroa E and Te Hape B Trusts v Chief Executive of Land
Information [2012] NZHC 147, insofar as it found that benefits must be
assessed using a with or without approach rather than a before and after
approach, is not relevant to the Application.

For the purpose of this Application, the individuals with control of the relevant
overseas person are set out in the report. We assessed each of the allegations
and consider that, for the reasons set out below, the allegations do not prevent
a finding that the individuals with control of the relevant overseas person are of
good character.

Good character criterion

32.

33.

34.

35.

36.

37.

Section 18(1)(c) of the Act requires that Ministers, or.in this case the Regulator,
be satisfied that the relevant overseas person or, (if that person is not an
individual) all the individuals with control of the relevant overseas persons are
of good character.

The term “good character” is not defined in the Act. The majority of the Select
Committee reporting back on the Bill in 2005 confirmed that the “good
character” test was needed as it is important to ensure that all persons
investing in New Zealand are people unlikely to act inappropriately and bring
New Zealand into disrepute.

When undertaking the good character assessment, the Regulator must be
satisfied that the character of all the individuals with control of the relevant
overseas person is sufficient so that they should be granted the privilege of
owning or controlling sensitive New Zealand assets.

Section 19(1) of the Act states that the following factors must be taken into
account (without limitation) in assessing whether or not a person is of good
character:

(a) offences or contraventions of the law by the person, or by any person in
which the individual has, or had at the time of the offence or
contravention, a 25% or more ownership or control interest (whether
convicted or not):

(b) any other matter that reflects adversely on the person’s fithess to have
the particular overseas investment.

All relevant matters must be weighed up and balanced before making a decision
as to whether an individual is of good character. If the decision-maker wishes
to rely on a matter to which the applicant has not had an opportunity to
respond, then such an opportunity to respond needs to be given to the
applicant.

How much weight should be given to a particular matter depends on a number
of factors, including how closely linked the particular matter is with the
investment being made. While submissions on weighting given by the relevant
overseas person or individual with control may be considered, the ultimate

! The reference to this section of the Act is to a section in the version of the Act that was in force at the
time that the Applicant entered into the contract for the transaction (i.e. prior to the Overseas Investment
Amendment Act 2018). This is consistent with the transitional provisions in clause 1 of Schedule 1AA of
the Act.







(b)

(©)

(d)
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Since acquiring the factory, further discharge occured as the Applicant
was unable to build its own sewage treatment plant as the local authority
has declined to grant the necessary building consent, that was sought by
the Applicant on at least four occasions. Two individuals with control
Bl cxcrcised control over the
Applicant’s involvement in the legal proceedings relating to the discharge
event.

In April 2019 the local authority granted the Applicant a building permit to
build its own sewage treatment plant to comply with environmental
regulations. The construction of the new sewage treatment plant is
expected to resolve the issue and prevent any further discharge into the
river.

This type of matter is relevant to the Investment as it relates to the
operation of a milk powder production factory. However, none of the
individuals with control had any control over the operation of the factory
at the time of the initial discharge.

In December 2017, a milk powder factory owned by the Applicant in
Craon (north-west France) had a salmonella contamination event
during which 35 children were taken to hospital. The Applicant
implemented a progressive product withdrawal until all powder produced
at the site was recalled. A judicial investigation began in October 2018
and is ongoing. The Applicant has now implemented further security and

safety precautions to prevent this from happening again.

Two individuals with control B
exercised control over the Craon salmonella contamination event since the
order of the withdrawal-recall of products. has worked closely
with all authorities involved in the management of the contamination
since December 2017 and has closely monitored products withdrawal-
recall and emergency security measures. has control over any
legal matters as head of the Lactalis Group Legal Affairs department.

This type of matter is relevant to the Investment as it relates to the
operation of a milk powder production factory. However, none of the
individuals with control had control over the operation of the factory at
the time of the contamination.

In 2015, two entities as part of a joint venture between the Applicant and
Nestlé were initially fined €56.1 million and €4 million respectively by the
French competition authority for price-fixing supermarket own-brand
yoghurt and dairy products. Ten other dairy companies were also fined,
with the total fines amounting to €193 million. The ruling found that the
companies agreed on how and when to increase prices, and by how
much, from 2006-2012. The Applicant appealed the decision and in 2017
the fines were reduced to €40.5 million and €2.9 million respectively.

This type of matter is relevant to the Investment as it relates to the sale
of dairy products. However, none of the individuals with control held
corporate offices in the joint venture entity and so none had any control
over the activity of the joint venture entity.

In 2015, two entities owned by the Applicant were fined €11.6 million and
€10.2 million respectively by the Spanish competition authority for
colluding with other dairy companies for the price of milk. Ten
other dairy companies were also fined, with the total fines amounting to
€88.6 million. The process was struck down by the National Assembly
over technical deficiencies, however the Spanish competition authority
announced in December 2018 that the investigation has been resumed.







44,

45,
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This type of matter is not specifically relevant to the Investment, as it
involves business practices common to large multinational businesses,
and is not particular to dairy companies. We consider it likely that the
individuals with control are aware of the practice and allow its
continuation.

A summary table showing the assessment of these matters, as well as their
relevance and relationship to the individuals with control of the relevant
overseas person is set out in Appendix 3.

In 2018 Lactalis was identified as the second largest dairy company
internationally. An open source scan of incidents associated with four other
large international dairy companies is set out in Appendix 4.

Assessment

46.

47.

48.

49,

50.

51.

We consider the assessment of good character to be finely balanced, as the
matters above in paragraph 43 require consideration by the decision maker.

Our assessment shows that for most of the issues, the Applicant: addressed the
incident, or attempted to do so; inherited the problem; or the IWCs did not
have a close connection to the activity. However, there are three matters of
primary concern:

(a) the 2018 fine for factory discharge relates to non-compliant operations
unresolved five years after the Applicant acquired the factory;

(b) the judicial investigation into the 2017 Craon saimonella contamination
began in October 2018 and is ongoing; and

(c¢) in November 2018 the Spanish competition regulator resumed its
sanctioning procedure in relation to the milk price-fixing fine.

We requested additional information about the nature of the roles that
individuals with control played in these matters. Their responses are
summarised in paragraph 43. As a result, we consider that while these matters
are serious and relevant to the transaction, the individuals with control acted in
a way that does not prevent a finding that they are of good character.

If the good character assessment included an assessment of ‘corporate
character’ this may have impacted our assessment of these matters. However,
this is not a part of our assessment process and so is not considered.

We ‘also considered, as part of our overall assessment, the risks to New
Zealand’s reputation. In this case, the companies being acquired own and
operate milk powder processing factories in New Zealand. The factories
currently Ministry of Primary Industry Risk Management Programme
certification and IS022000 accreditation. New Zealand food safety standards
(including regulations, auditing processes, and product tracking) are at a level
that suggests the risk of the milk powder produced in the factories becoming
contaminated is very low.

The Applicant has provided statutory declarations stating that the individuals
with control are of good character, have not committed an offence or
contravened the law as described above and know of no other matter that
reflects adversely on their fithess to have the Investment. We consider the
statutory declarations can be relied on as they comply with the requirements of
the Oaths and Declarations Act 1957.
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Appendix 2 - Guidance

1. The regulator must grant consent to this overseas investment if it is satisfied that all
of the criteria in section 18 of the Overseas Investment Act 2005 (“Act”) are met. It
must decline to grant consent if it is not satisfied that all of the criteria in section 18
are met. The regulator must not take into account any criteria other than those
identified in section 18.

2. For completeness, it is noted that the Applicant is seeking consent to acquire
significant business assets and not sensitive land. Therefore, the Applicant is not
required to demonstrate the Investment will, or is likely to, benefit New Zealand or
that that benefit will be, or is likely to be, substantial and identifiable (a requirement
of section 16(1)(e)(ii)-(iii) of the Act?). Accordingly, the decision of Tiroa E and Te
Hape B Trusts v Chief Executive of Land Information [2012] NZHC 147, insofar as it
found that benefits must be assessed using a with or without approach rather than a
before and after approach, is not relevant to the Application.

3. In the attached Report the Overseas Investment Office identifies each of the criteria
under section 18 that the regulator is required to consider in this case.

Conditions

4, Conditions may be imposed on any consent that is granted, under section 25. The
attached Report recommends some conditions that you may wish to consider imposing
in this case.

Decision

5. The decision that you are required to make should be based on information available
to you that you consider is sufficiently reliable for that purpose. The information that
the Overseas Investment Office has taken into account in making its recommendation
is summarised in the attached Report.

Good character

6. Refer to paragraphs 28-51 of the Report for guidance about how to apply the Act to
this criterion.

2 The reference to this section of the Act is to a section in the version of the Act that was in force at the time that
the Applicant entered into the contract for the transaction (i.e. prior to the Overseas Investment Amendment Act
2018). This is consistent with the transitional provisions in clause 1 of Schedule 1AA of the Act.
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Matter (sorted by

Summary of disclosure or search

Connection to IWC/ROP

Relevance to this

Summary of Applicant’s response

0l0 assessment

most recent) finding investment
Low Med High Low Med High

1. 2018 - Factory | In April 2019, Lactalis was fined a v v Initial discharge event occurred in | This type of matter is relevant to
pollution total of €160,000 for a factory 2011 before Lactalis acquired the | this investment, although none
discharge into | polluting a river in Saint-Just-de- factory. of the IWCs had control over
river Claix in south-east France. Reason: Reason: . operation of the factory at the

Lactalis then sought consent from the time of the initial discharge

The initial discharge event (of | No IWCs had control | This related to the | local authority to build its own sewage '
untreated industrial wastewater) | over operation of the | operation of a mik | treatment plant to comply with | Since acquiring the factory, the
occurred in 2011, prior to Lactalis’ | factory at the time of the | powder production | environmental regulations, but was | breach continued until Lactalis
acquisition of the factory in 2014. initial discharge. factory, subsequently | declined multiple times by the local | was granted building consent to

Two
control

individuals  with

were aware of the initial
discharge event before

Lactalis acquired the
factory. However,
immediately after the
acquisition Lactalis

sought a building permit
to build its own sewage
treatment plant.

owned by the Applicant.

authority.

On 8 April 2019 the local authority
fined Lactalis a total of €160,000 for
discharging wastewater into the river
and operating a non-compliant
establishment.

In April 2019 Lactalis was granted a
building permit allowing the factory to
build its own sewage treatment plant
so it can comply with environmental
regulations.

plant.

build its own sewage treatment
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Matter (sorted by

Summary of disclosure or search

Connectionto IWC/ROP

Relevance to'this

Summary of Applicant's response

OlO assessment

most recent) finding investment
Low Med High Low Med High
3. 2015 - French | In 2015, two entities as part of a v v No IWCs held corporate offices in the | This type of matter is relevant to
price-fixing fine | joint venture between the Applicant joint venture entity at the time of the | this investment, although none
and Nestlé were initially fined €56.1 mentioned wrongful acts or were | of the IWCs had control over the
million and €4 million respectively | Reason: Reason: involved in any way in the mentioned | activity of the joint venture entity.
by the French competition authority No IWGCs had control | This related to the sale of wrongful acts.

for price fixing supermarket own-
brand yoghurt and dairy products.

Ten other dairy companies were
also fined, with the total fines
amounting to €193 million. The
ruling found that the companies
agreed on how and when to raise
prices from 2006 to 2012, and
divided up volumes. The Applicant
appealed the decision and in 2017
the fines were reduced to €40.5
million and €2.9 million respectively.

over the activity of the
joint venture entity.

dairy products.
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Matter (sorted by

Summary of disclosure or search

Connectionto IWC/ROP

Relevance to this

Summary of Applicant’s response

0l0 assessment

most recent) finding investment
Low Med High Low | Med High
5. 2012 - Sale of | In 2011, Lactalis acquired 83% of v v The purchase was approved by the | This type of matter is relevant to
Lactalis Parmalat. In 2012, Lactalis sold board of Parmalat, which involved | this investment, although none
American Lactalis American Group to none of the IWCs at the time of the | of the IWCs were members of
Group Parmalat at a price that exceeded | Reason: Reason: transaction. The matter the board of Parmalat when the

the ftrue value. The sale was
approved by the Parmalat board of
directors.

A court-appointed commissioner
investigated the transaction, which
resulted in a reduction in the
purchase price of €130 million.

No IWCs were member
of the board of Parmalat
when the purchase was
approved.

This related to business
activities involving large
dairy companies.

was
subsequently settled, which ultimately
completed the civil proceedings.

A criminal investigation into
aggravated embezzlement and failure
to protect corporate assets began in
2012 and focused on former directors
of Parmalat, the Chairman, and an
executive, however the Applicant has
confirmed that these proceedings
were dismissed.

purchase was approved.

6. 2012 - Failure
of Parmalat to
publish financial
accounts

In 2012 Parmalat was fined €60,000
by an ltalian authority for failing to
meet its reporting obligations on its
relationship with its controlling
shareholder B.S.A.

v

Reason:

No IWCs were member
of the board of Parmalat
when the failure
occurred.

Reason:

This related to business
activities involving large
dairy companies.

The Parmalat board of directors did
not include any of the IWCs. The
Applicant submitted that Parmalat
appealed the decision, but did not
confirm the outcome.

failure occurred.

This type of matter is relevant to
this investment, although none
of the IWCs were members of
the board of Parmalat when the
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Matter (sorted by

Summary. of disclosure or search

Connection to IWC/ROP

Relevance to this

Summary of Applicant’s response

OlO assessment

most recent) finding investment
Low Med High Low Med High
8. Tax structure of | Tax  structure of companies v v The Applicant has submitted that it | This type of matter is not
companies involving the registration  of operates in strict compliance with all | specifically relevant to this
companies in different countries to the regulations of the countries in | investment, as it involves
obtain more favourable tax | Reason: Reason: which it operates, starting with | business practices common to
conditions. . . . . France, where it operates in 70 | large multinational businesses.
We consider it highly | This relates o production sites and 15.000
Lactalis has a corporate structure | likely that the [IWCs | multinational business employees (Note: the non—ﬁliné of The claims do not assert tax
that involves different companies | initiated and approved | activities, and is not financial accomnoted in matter 7 is avoidance, and in general, the
registered in different countries that | the existing corporate | particular to dairy an exception). Lactalis and the structuring of corporate entities
provides tax advantages. structure. companies. i to minimise tax obligations

Besnier family have always paid their
taxes in France.

The Applicant has confirmed that
neither the Applicant or B.S.A. have
received a tax inspection notice in the
last five years, and none of the
entities involved in the global
transaction have received a tax
inspection notice.

None of the ROP/IWC individuals
have contravened the law or
otherwise acted improperly through
their involvement with the Applicant or
B.S.A.

(including registration of
companies in countries with
more advantageous tax

systems) is not illegal.

6. We considered the following matters were of lesser importance or relevance, and have not conducted a full assessment for each of
these matters:

2019 - Salmonella contamination in milk powder products manufactured by a third party in Spain.

2018 - Ukrainian fine for incomplete product labelling.

2018 - UK recall for faulty glass product that can break when heated.
2017 - Lactalis recall of yoghurt due to risk of glass shards.
2014 - Spanish union accusation of underpayment for milk supply.
2012 - Italian investigation regarding Italian subsidiaries of Lactalis and Parmalat for embezzlement (dismissed without

conviction).

2010 - French investigation into false advertising regarding heated sterilised milk vs pasteurised fresh milk.
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