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To:   Clare Needham, Acting Manager Applications, Overseas Investment Office  

ASSESSMENT REPORT: E & J Gallo Winery 

Date 21 May 2020 Classification 
IN CONFIDENCE: 
Commercially sensitive 

OIO reference 
 

202000123 
 

Priority High 

Action Sought 

 Decision Maker  Action Suggested 
Deadline 

Clare Needham, Acting Manager 
Applications, Overseas 
Investment Office 

1. Review the attached report and decide 
whether to grant consent to the 
application 

2. Forward the report and attachments to 
the Primary Assessor 

25 May 2020 

LINZ Contacts 

Name Position Contact number First contact 

Clare Needham Acting Manager Applications +64 4 462 4469 ☒ 

Charlie Hulley Solicitor +64 4 474 0905 ☐ 
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ASSESSMENT REPORT: E & J Gallo Winery  

Overview 

Purpose 

 We seek your decision on the application by E & J Gallo Winery (the Applicant) 
under the Overseas Investment Act 2005 (the Act) to acquire Nobilo wine brand and 
certain related assets (the Investment).   

 This transaction requires consent for the acquisition by an overseas person of 
property in New Zealand used in carrying on business in New Zealand, where the 
total value of the consideration exceeds $100m.1 The property to be acquired is 
interests in assets comprising: Nobilo brand and associated intellectual property for 
worldwide use, all finished inventory (including both bulk and bottled wine) and the 
rights under certain grape supply agreements.  

 The decision is delegated to the regulator as the transaction relates to significant 
business assets only (i.e. the transaction does not include any sensitive land).2 

Key information 

Applicant E & J Gallo Winery  

(United States of America 100 00%)  

Vendor Constellation Brands Inc  
(United States of America 100%) 

Consideration Approximately3 $202 million  

Application type Significant business assets only 

Relevant tests Investor test (s18(1)(a)-(d) of the Act) 

 Please refer to the A3 in Attachment 4 for overview tables summarising the 
application and the Overseas Investment Office’s (OIO’s) assessment. 

Provisional recommendation 

 Our provisional recommendation is to grant consent.  

 If you agree to grant consent, we recommend that you make the determinations set 
out in paragraphs 7 to 9 below. 

Charlie Hulley 

Solicitor 

Date: 21/ 05 /2020  

 

  

                                                      
1 Section 13(1)(c) of the Act. 
2 Ministerial Designation and Delegation letter, 17 October 2018, Table A, Row A. 
3 Using a USD/NZD exchange rate on 14 February 2020, total consideration is USD$130 million. 

s9(2)(a)
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 Having regard to the above, we are satisfied that the individuals with control of the 
relevant overseas person collectively have business experience and acumen 
relevant to the overseas investment. 

Good character assessment 

s16(2)(c) and 18(1)(c) of the Act. 
The decision maker must be satisfied that the individuals with control are of good character. Section 19 of the Act 
specifies that the decision maker must take the following factors into account (without limitation):  

• offences or contraventions of the law by A, or by any person in which A has, or had at the time of the offence 
or contravention, a 25% or more ownership or control interest (whether convicted or not): 

• any other matter that reflects adversely on the person’s fitness to have the particular overseas investment.  

 The Applicant has provided a statutory declaration stating that the individuals with 
control are of good character, have not committed an offence or contravened the 
law as described above and know of no other matter that reflects adversely on their 
fitness to have the Investment. We are satisfied that the statutory declaration can be 
relied on as it complies with the requirements of the Oaths and Declarations Act 
1957. 

 Some matters were disclosed by the Applicant or identified through open source 
searches that gave rise to concerns due to their recent nature. Those matters were: 

• A lawsuit was brought against Gallo Winery in 2019 for allegedly using 

patented irrigation technology w thout permission. The Applicant denies that 

the claim is valid and notes that it is still subject to ongoing legal 

proceedings. The Applicant notes that the matter does not implicate any of 

the IWCs and it is a current matter which Gallo Winery is actively defending. 

The Applicant commented that external counsel it hired confirmed the 

Applicant’s own analysis that the claim is without merit. Our view is that even 

if an intellectual property / patent violation was found, it is unlikely to result in 

an adverse finding in relation to the good character of any of the IWCs 

because this would be a one-off violation of this kind, none of the IWC were 

named and the Applicant currently denies and is actively defending the 

allegation. 

• In 2019 the U.S. Environmental Protection Agency (EPA) reached a 

settlement with Gallo Winery to resolve risk management violations at its 

wine production facility in Fresno, California. Gallo Winery will pay a 

US$57,839 civil penalty and spend an estimated US$350,000 to reduce the 

risk of chemical accidents at its facility. The Applicant stated that it agreed to 

complete a supplementary environmental project valued at US$350,000 to 

enhance safety equipment and procedures at the Fresno facility and paid a 

civil penalty. We do not consider this matter adversely affects a finding of 

good character as the Applicant took remedial steps. We do not view the 

matter as deliberate or as part of a pattern of behaviour. There is no 

suggestion of intentional wrongdoing and no further serious incidents of this 

nature have been identified. Additionally, we do not consider that the 

violation is relevant to the investment as the Applicant will not be required to 

implement plant health and safety protocol in relation to the Assets as it is 

not acquiring land or plant as part of the proposed Investment. 

 For the reasons outlined above, we do not consider these matters lead to an 
adverse finding in relation to good character. While we do not consider these 
matters impact on the good character test, we are bringing them to your attention 
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due to their recency. If you would like us to provide you with further information in 
relation to these matters, we would be happy to do so. 

 Some other matters were raised; however, these were at least 10 years ago and do 
not rise to the level of seriousness that means they would impact on the good 
character of the IWCs. We have discussed all matters raised in detail in Attachment 
3. 

Provisional recommendation 

 Our provisional recommendation is to grant consent, as we consider that the 
investor test have been met. 

 If you agree, we refer you to Attachment 1 to review the Proposed Decision 
(including consent conditions), and to paragraphs 8 and 9 of this Assessment 
Report to record your decision. 

List of Attachments  

1. Proposed Decision 

2. Guidance for applying the Act 

List of other documents in the Bundle  

A. Application 
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ATTACHMENT 2 - GUIDANCE FOR APPLYING THE ACT 

1. You4 must grant consent to this overseas investment if you are satisfied that all of the 
applicable criteria in the Overseas Investment Act 2005 (Act) and the Overseas 
Investment Regulations 2005 (Regs) are met. You must decline to grant consent if you 
are not satisfied that all of the applicable criteria are met. You must not take into 
account any criteria or factors other than those identified as applying to this application 
in the table below. 

2. The type of application you are considering is an application under the Significant 
business assets only pathway. 

3. The following table sets out the criteria and factors that apply to this application:  

Pathway Criteria and factors (post-October 2018) 

Significant business assets Investor test – s 18 

 

4. In the attached report the Overseas Investment Office identifies each of the relevant 
criteria and factors under section 18 that you are required to consider in this case. 

5. Following is guidance in relation only to the criteria and factors that apply to this 
application. 

Investor test – good character criterion 

6. You must be satisfied that the relevant overseas person or (if that person is not an 
individual) all the individuals with control of the relevant overseas persons are of good 
character.   

7. The term “good character” is not defined in the Act. The majority of the Select 
Committee reporting back on the Bill in 2005 confirmed that the “good character” test 
was needed as it is important to ensure that all persons investing in New Zealand are 
people unlikely to act inappropriately and bring New Zealand into disrepute. 

8. When undertaking the good character assessment, you must be satisfied that the 
character of all the individuals with control of the relevant overseas person is sufficient 
so that they should be granted the privilege of owning or controlling sensitive New 
Zealand assets. 

9. The good character test is applicable to individuals, not entities such as body 
corporates. However  where the investment is to be carried out by a body corporate, 
the character of the relevant individuals who control the body corporate will need to be 
considered. Where an offence or contravention is committed by a body corporate to 
which an individual had a 25% or more ownership or control interest, this is a 
mandatory consideration. Where the individual’s interest in the body corporate is less 
than this, there generally must be other grounds to reasonably infer participation by the 
individual in the alleged wrongdoing.    

10. Section 19(1) of the Act states that the following factors must be taken into account 
(without limitation) in assessing whether or not a person is of good character:   

(a) offences or contraventions of the law by the person, or by any person in which 
the individual has, or had at the time of the offence or contravention, a 25% or 
more ownership or control interest (whether convicted or not); 

(b) any other matter that reflects adversely on the person’s fitness to have the 
particular overseas investment. 

                                                      
4 ‘You’ here refers either to the decision-maker, being the relevant Minister(s) for a Ministerial application or the delegated 
decision-maker for a delegated application 
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11. All relevant matters must be weighed up before you make a decision that an individual 
is of good character. If you wish to rely on a matter to which the applicant has not had 
an opportunity to respond, then such an opportunity to respond needs to be given in 
order to meet the requirements of natural justice. 

12. How much weight should be given to a particular matter depends on a number of 
factors, including how closely linked the particular matter is with the investment being 
made. While submissions on weighting given by the relevant overseas person or 
individual with control may be considered, the ultimate decision as to the weighting to 
be given to relevant matters is for you. 

13. Matters which might be relevant include: 

(a) credible allegations of offending or contraventions of the law (assessing whether 
the allegation is sufficiently linked to an individual with control or relevant 
overseas person); 

(b) investigations, prosecutions or other enforcement action by regulatory or 
professional bodies; 

(c) track record in New Zealand. 

14. Matters which are unlikely to be relevant include: 

(a) adverse information that does not relate to an individual with control (for 
example, offences or contraventions by a relevant overseas person which 
occurred before the particular individual became involved with the relevant 
overseas person); 

(b) where the decision maker is satisfied that allegations about a relevant overseas 
person or individual with control have been fully investigated by the relevant 
regulatory or other authority and the person or individual has been cleared of any 
wrongdoing; 

(c) adverse information that does not impact on the character of a relevant overseas 
person or individual with control. 

15. Briefly, some of the things we consider when weighing up “good character” include: 

(a) the seriousness of the matter, which may include considerations of: what the 
matter was and the level of actual or potential harm; whether the matter was 
established by a relevant regulator or the Court and attributed to an Individual 
with Control (IWC) or Relevant Overseas Person (ROP); what the penalty or 
other sanction was (if any); whether the matter was a one-off event or repeated 
breaches  including a pattern of non-compliance across a range of regulatory 
regimes; whether what occurred was inadvertent, negligent, reckless or 
deliberate; whether what occurred was legal in New Zealand but illegal in the 
jurisdiction in which it occurred, in which case we consider the culture and 
context of that country; 

(b) relevance to this investment: we assess how relevant the particular matter is to 
the nature of this particular investment. For example, a dangerous driving 
conviction by an IWC would have low relevance in connection with the 
acquisition of a dairy farm, whereas a conviction for discharging farm effluent into 
a waterway would have a high relevance to the acquisition of a dairy farm; 

(c) if a matter is an allegation, the credibility of the allegation including the reliability 
of the source and credibility of the information raised. Generally, if an allegation 
is reported in a number of sources and is not simply ‘copy and pasted’ it is likely 
to be regarded as having credibility; 
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(d) connection to the Individuals with Control (IWCs) or Relevant Overseas Person 
(ROP): we assess the level of control between any of the IWCs of the ROP and 
the particular matter. For example, a breach of safety rules by an employee of 
subsidiary company where the company was fined would likely have a low (or 
no) connection with an IWC who was an executive director of the parent 
company, whereas an executive decision by a company to illegally collude with a 
competitor would likely have a high connection with that IWC; 

(e) what actions, if any, were taken to remedy the situation and reduce the chances 
of it reoccurring. 

16. The onus is on the applicant to satisfy the decision maker that all the individuals with 
control are of good character.  

17. If you have doubts about the character of an individual with control which result in it not 
being satisfied that the test for good character has been met, then the application for 
consent must be declined.  

Conditions 

18. Conditions may be imposed on any consent that is granted, under section 25(A) of the 
Act5. The attached Report recommends some conditions that you may wish to consider 
imposing in this case.  

Decision 

19. The decision that you are required to make should be based on information available to 
you that you consider is sufficiently reliable for that purpose. The information that the 
Overseas Investment Office has taken into account in making its recommendation is 
summarised in the attached Report.  

 

                                                      
5 Section 25 of the Act prior to the Amendment Act. 
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3 

Matter category: 
Other regulatory non-
compliance 

Offence/Contravention 
E & J Gallo 
(ROP) 

 

2019 

 

Agreed to complete a 
supplemental en ironmental 
project valued at $350,000 to 
enhance safety equipment 
and procedures at the Fresno 
facility and paid civil penalty. 
Not clear from info mation 
provided but no evidence of 
deliberate wrongdoing. 

 

We do not consider this matter adversely affects 
a finding of good character, the violation related 
to a plant owned by the Applicant and some 
remedial steps were taken. We do not consider 
that the violation is relevant to the investment as 
the Applicant will not be required to implement 
plant health and safety protocol as it is not 
acquiring land as part of the proposed 
transaction. 

 

The U.S. 
Environmental 
Protection Agency 
(EPA) has reached a 
settlement with E. & 
J. Gallo Winery to 
resolve risk 
management 
violations at its wine 
production facility in 
Fresno, California. E. 
& J. Gallo Winery will 
pay a $57,839 civil 
penalty and spend an 
estimated $350,000 
to reduce the risk of 
chemical accidents at 
its facility. 

 

Applicant 
owned plant 
where 
violations 
occurred 

Not likely a 
pattern of 
behaviour - no 
other serious 
incidents / 
violations raised 
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4 

Matter category: 
Other regulatory non-
compliance 

Allegation / other 
matter 

E & J Gallo 
Wine (ROP) 

 

2011 

 

There does not appear to be 
an admission of guilt based 
on the information available 
and the language used in that 
information. 

 

This matter does not lead to an adverse finding 
of good character as the violation appears to be 
a settlement between the Alcohol and Tobacco 
Tax and Trade Bureau and the ROP. There 
does not appear to be an admission of guilt 
based on the information available and the 
language used "alleged" and "allegation". 
Overall this matter does not affect a finding of 
good character. 

 

E. & J. Gallo Winery 
allegedly paid 
“slotting allowances” 
by giving items of 
value in order to 
obtain favourable 
product placement 
and display space. 
They were fined 
$225, 000 USD by 
the Federal Alcohol 
Administration Act. 

 

ROP offered 
an offer in 
compromise 
of an 
alleged 
violation 
relating to 
slotting 
allowances. 
Unclear the 
involvement 
of the IWCs, 
no evidence 
of direct 
involvement, 
does not 
appear to 
be a finding 
of guilt, 
rather a 
settlement 
between the 
ROP and 
the 
regulator. 

This incident 
occurred almost 
10 years ago. It 
does not reveal 
pattern of 
behaviour, 
however, 
another price-
fixing / anti-
competitive 
practices fine 
(as part of a 
group of 15 
other large wine 
and liquor 
suppliers) in 
2006 - this is 
discussed later. 
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Matter category: 
Fraud dishonesty & 
corruption 

Offence/Contravention 
E & J Gallo 
Winery 
(ROP) 

 

2006 

 N/A  

This matter does not adversely affect an 
assessment of good character as the incident 
occurred at least 10 years ago, does not rise to 
the level of seriousness when considering 
incidents at least 10 years old, and does not 
reveal a recently continuing pattern of 
behaviour. 

 

E & J Gallo Winery 
fined an estimated 
$153,333 for price-
fixing or anti-
competitive practices 
(fine based on even 
division of fine 
among 15 suppliers) . 

 

E & J Gallo 
Winery 
named as 
one of 15 
suppliers 
named 

At least 10 
years ago (14 
years ago - 
October 2006). 
There is some 
link to a pattern 
of behaviour in 
that the RP got 
fined for slotting 
allowance 
violations in 
2011 (another 
example of 
attempting to 
gain preferential 
treatment) - 
however this 
other incident 
occurred 9 
years ago and 
this incident 10 
+ years ago  
therefore any 
patte n of 
behaviour 
cannot be 
considered to 
continue more 
recently. 
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6 

Matter category: 
Other regulatory non-
compliance 

Offence/Contravention (ROP) 

 

2005 

 N/A  

Does not preclude a finding of good character 
as one off of ence that seems of low level (as 
indicated by the fine) and is 15 years ago with 
no other information to suggest continuing 
pattern of behaviour. 

 

E & J. Gallo Winery 
was disciplined and 
fined UDS 3,750 by 
the U.S. Office of 
Foreign Asset 
Control for violations 
of the Cuba 
Sanctions Program. 

 

E. & J. Gallo 
Winery 
named as 
entity 
involved 

Seems like one 
off violation at 
least 10 (i.e. 15 
years ago) - no 
pattern of 
offending. 

7 

Matter category: 
Labour & 
employment 

Allegation / other 
matter 

Matthew 
Gallo (IWC) 

 

2003 

 N/A  

Does not preclude a finding of good character 
as allegation over 10 years ago and no 
information relating to any subsequent incidents 
that indicate a pattern. The Applicant's 
statement is that Matthew Gallo has "broken the 
law or acted improperly (either during the course 
of his employment with the Applicant and its 
associated entities or otherwise)." 

 
A complaint was filed 
against Matthew Gall
o (of Gallo Winery) fo
r promising raises to 
workers that supporte
d an anti-union cause
. 

 Matthew Gal
lo accused 

Over 10 years a
go, no pattern of 
behaviour. 

Search results from ICIJ, UNSC and Interpol 

OIO’s due diligence in relation to good character includes open-source searches of the International Consortium of Investigative Journalists (ICIJ) database, 
United Nations Security Council (UNSC) Terrorist Entities List, and Interpol Red Notice List. In this case, those searches [did not produce any relevant results, 
produced the following relevant results: 

Some of the IWC, Joseph Ernst Gallo, Douglas Bowen Vilas, Robert J. Gallo and James Edward Coleman are listed on the ICIJ database as associated with 
E. & J. Gallo Winery and Burgundy Reinsurance Company, Ltd (a company located in Bermuda). The Applicant disclosed this and explained Burgundy was 
established for the legitimate purpose of allowing E. & J. Gallo Winery and its related affiliates direct access to reinsurance markets rather than through other 
insurance companies. The Applicant believes that Burgundy shows up on the ICIJ due to its connection with the law firm which assisted with the original 
incorporation in 1978. Further the Applicant confirmed that the IWC named have  “never broken the law or acted improperly (either during the course of his 
employment with the Applicant and its associated entities or otherwise)”. We note that there is no allegation of wrongdoing in the information provided, and the 
Applicant comment confirms this. 

An IWC, Rob Gallo, is listed on the ICIJ as associated with Peak Management Group Ltd. The Applicant confirmed that the Robert Gallo in the application, 
has never been associated with Peak Management Group. We note there are no allegations or contraventions against the IWC – and the Applicant has 
confirmed there is no link between the IWC and entity identified. 
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